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I INTRODUCTION

In accordance with the Proposed Draft Hearing Procedures For Cleanup And Abatement
Order R5-2009-xxxx (“Hearing Procedures™), Sunoco, Inc. (“Sunoco™), without admitting any
legal liability for Cordero Mining Company (“Cordero”) and Sunoco Energy Development _
Company (“SEDC”), hereby submits its Evidence and Policy Statement (“Statement”) on behalf
of these corporate entities with respect to any liability they may have related to the geothermal
exploration leases referenced in the June 10, 2009 Revised Draft Cleanup And Abatement Order
No. R5-2009-XXXX, Central, Cherry Hill, Empire, Manzanita, And West End Mines, Colusa
County, (“Draft Order” or “DO”), issued by the California Regional Water Quality Control
Board, Central Valley Region (“Regional Board”). The Draft Order improperly names Cordero
and SEDC as “dischargers” based on inapplicable State Water Resources Control Board (“State
Board”) precedent and provisions of California Water Code (“CWC”) sections 13267 and 13304,
and Sunoco herein requests that Cordero and SEDC be removed from the Draft Order.

In accordance with the Hearing Procedures, this Statement includes the following: (1)
all evidence (other than witness testimony to be presented orally at the hearing) that Sunoco
would like the Regional Board to consider; (2) all legal and technical arguments or analysis; (3)
the name of each witness, if any, whom Sunoco intends to call at the hearing, the subject of each
witness’ proposed testimony, and the estimated time required by each witness to present direct
testimony, and; (4) the qualifications of each expert witness.

Sunoco’s request that Cordero and SEDC be removed from any future orders arises from:
(1) Cordero and SEDC held geothermal leases — the terms of which did not allow for any activity
unrelated to geothermal exploration or production — but never owned or operated any mine site at

issue; (2) the Prosecution Teams’ reliance on In the Matter of the Petition of Zoecon

Corporation, Order No. WQ 86-02, and In the Matter of the Petitions of Wenwest, Inc. et al,

Order No. WQ 92-13 is misplaced, as neither order applies to lessees and instead support the
removal of Cordero and SEDC from the Draft Order; (3) lessees are not liable for continuing
nuisances under California Civil Code §3483; (4) under analogous federal law, neither Cordero
nor SEDC can be considered an owner or operator of the mine sites at issue; (5) CWC §§ 13267
and 13304 are inapplicable to non-discharger lessees such as Cordero and SEDC; (6) the
Regional Board’s admission that beneficial uses of municipal and domestic supply (“MUN”) and
the human consumption of aquatic organisms do not exist and are not attainable in Sulphur

Creek due to natural sources of mercury and salts; and, (7) removal of Cordero and SEDC from
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the Draft Order is appropriate given the recent removal of similarly situated potentially
responsible parties (“PRPs”) based on the Regional Board’s inability to attribute legal

responsibility to them regarding the Elgin Mine Site draft Cleanup and Abatement Order.
II.  Legal Argument & Technical Analysis

A. The Order Wrongly Identifies Cordero and SEDC As Former Owners
and/or Operators Of The Mine Sites.

The Draft Order’s identification, in Finding No. 5, that “[a]ll the parties named in this
order either owned the site at the time when a discharge of mining waste into waters of the state
took place, or operated the mine, thus facilitating the discharge of mining waste into waters of
the state” is incorrect and fundamentally unfair as to Cordero and SEDC, which never owned or
operated any mine site at issue. (DO at p. 2; emphasis added.) The Prosecution Team’s “Board
Evidence Document” (“Evidence Document”) echoes this error; stating, ““. . . Cordero [] and
[SEDC][] should not be allowed to disclaim their responsibility for managing the wastes during
the time of their ownership once their exploration proved fruitless.” (Emphasis added.) Neither
entity conducted any mercury mining at any site identified in the Draft Order. (See generally,
Cordero and SEDC geothermal leases referenced in Attachment B of the Evidence Document.)
The leases were limited in scope, only allowing Cordero and SEDC to drill exploratory
geothermal wells. (1d.)

For example, the terms of the June 3, 1965 lease agreement (“June 3 Lease™) that Magma
Power Company assigned to Cordero only allowed:

«“_ .. the sole and exclusive right to Lessee to explore for, (by such methods as it
may desire), drill for, produce, extract, remove and sell steam and steam power
and extractable minerals' from, and utilize, process, convert and otherwise treat
such steam and steam power upon, said land, and to extract any extractable
materials, during the term hereof, with the right of entry thereon and use and
occupancy thereof at all time for said purposes of and the furtherance thereof,
including the right to construct, use and maintain thereon and to remove
therefrom structures, facilities and installations, pipe lines, utility lines, power and
transmission lines.” (See June 3 Lease, attached hereto as Exhibit A, atp. 1.)

Moreover, under the June 3 Lease, the Lessor reserved the right:

“to use and occupy said land, or to lease or otherwise deal with the same, without

1
Section 17 (d) of the June 3 Lease defines “exiractable minerals” as “any minerals in solution in the well effluence, and
minerals or gasses produced from or by means of any well or wells on the leased land or by means of condensing steam or

processing water produced from or the effluence from any such well or wells.”
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interference with Lessee’s rights, for residential, agricultural, commercial,
horticultural, or grazing uses, or for mining of minerals lying on the surface of or

in vein deposits on or in said land, or for any and all uses other than the uses and
rights permitted to Lessee hereunder.” (Id. at pp. 1-2.)

Section 4 of the June 3 Lease further restricted Cordero’s use of the land, providing only

the right to drill wells and requiring that:

“. .. Lessee shall utilize for such purpose or purposes only so much of the leased

land as shall be reasonably necessary for Lessee’s operations and activities

thereon and shall interfere as little as reasonably possible with the use and

occupancy of the leased land by Lessor.” (Id. at p. 4, Sec. 4.)

Not only did the June 3 Lease specifically limit Cordero’s area of operation on the site, it
prohibited Cordero from engaging in any activity (including the investigation/remediation of
alleged mercury contamination) not related to geothermal exploration. The Regional Board
offers no evidence that Cordero and SEDC engaged in any activity unrelated to geothermal
exploration. Thus, the Prosecution Team’s Evidence Document submitted in support of the
Draft Order, makes the factually and legally unsupported allegation that “Cordero [] and
[SEDC], by leasing portions of the property where mining waste piles were present, took
responsibility for appropriately managing the discharges from these waste piles to the extent that
their lease gave them the ability to do so.” The June 3 Lease speaks for itself and reveals that
Cordero could not have taken such responsibility. (See Exhibit A.) Similarly, the Evidence
Document makes the erroneous allegation that Cordero and SEDC “controlled” the parcels
where the waste piles were present. This contradicts the plain language of the geothermal leases.
(Id.; see also leases referenced in Attachment B of the Evidence Document.) As a result, Sunoco
requests that the Regional Board amend the Draft Order, removing Cordero and SEDC as
respondents, since they were not “dischargers.” Otherwise, Sunoco will pursue all legal
remedies, including but not limited to the filing of a Petition for Review and a Petition for Stay
of Action with the State Water Resources Control Board.

B. In the Matter of the Petition of Zoecon Corporation, Order No. WQ 86-
02, and In the Matter of the Petitions of Wenwest, Inc. et al, Order No.
WQ 92-13, May Apply To Owners In Some Instances But Never To
Lessees.

The Prosecution Team’s Evidence Document cites the State Water Resource Control
Board decisions In the Matter of the Petition of Zoecon Corporation, Order No. WQ 86-02
(*Zoecon”), and In the Matter of the Petitions of Wenwest, Inc. et al, Order No. WQ 92-13

(“Wenwest”), which purportedly support the allegation that “[][t]he []State Board[] has
A
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determined that, in addition to the initial release of pollutants into the environment, the passive
release of pollutants is considered a ‘discharge’ of waste for the purposes of determining liability
under CWC section 13304.” These orders, however, only apply and attribute liability to site
owners, but not mere lessees such as Cordero and SEDC. As a result, the Prosecution Team has
not met its burden of showing that Cordero or SEDC have any legal liability under a passive
migration/continuing nuisance theory. It is well-established that “[t]he Porter-Cologne Act []
appears to be harmonious with the common law of nuisance.” (City of Modesto Redevelopment

Agency v. Superior Court, 119 Cal. App.4th 28, 370 (2004).)

Under Zoecon and Wenwest, a current owner may face liability because it has the

authority to abate a continuing nuisance resulting from the passive migration of contaminants,
even where caused by a predecessor owner. However, nothing in either decision supports a
finding of liability for former lessees such as Cordero and SEDC, which neither caused the
continuing nuisance nor have any current authority to abate it.

In Zoecon, the Regional Board concluded that the petitioner, the current site owner, was

legally responsible for conducting the required investigation or remedial action. (Zoecon at p. 2.)

The State Board based its decision on a passive migration, continuing nuisance theory, stating:

“Therefore we must conclude that there is an actual movement of waste from soils
to ground water and from contaminated to uncontaminated ground water at the
site which is sufficient to constitute a “discharge™ by the petitioner for purposes of
Water Code §13263(a).” (Zoecon at p. 4.)

Water Code §13263(a) provides:

“(a) The regional board, after any necessary hearing, shall prescribe requirements
as to the nature of any proposed discharge, existing discharge, or material change
in an existing discharge, except discharges into a community sewer system, with
relation to the conditions existing in the disposal area or receiving waters upon,

or into which, the discharge is made or proposed. The requirements shall
implement any relevant water quality control plans that have been adopted, and
shall take into consideration the beneficial uses to be protected, the water quality
objectives reasonably required for that purpose, other waste discharges, the need
to prevent nuisance, and the provisions of Section 13241.” (CWC §13263(a).)

Zoecon also states, “...here the waste discharge requirements were imposed on Zoecon
not because it had ‘deposited’ chemicals on to land where they will eventually ‘discharge’ into
state waters, but because it owns contaminated land which is directly discharging chemicals into
water.” (Zoecon at p. 5; emphasis added.) Similarly, in Zoecon the Regional Board made the

“determination that property owner is a discharger for purposes of issuing waste discharge

4

SUNOCO, INC.’S SUBMISSION OF EVIDENCE AND POLICY STATEMENTS PER PROPOSED DRAFT HEARING
PROCEDURES FOR CLEANUP AND ABATEMENT ORDER R5-2009-XXXX




requirements when wastes continue to be discharged from a site into waters of the state.” (1d.;
emphasis added.)

Later, Zoecon states, in explaining why a New Jersey court’s conclusion regarding
application of the common law nuisance doctrine would probably not be applied by a California
court, that, “[t]his is because California Civil Code §3483 provides that every successive owner
of property who neglects to abate a continuing nuisance upon, or in the use of, such property,
created by a former owner, is liable therefore in the same matter as the one who first created it.”
(Zoecon at p. 10; emphasis added). Zoecon acknowledged that “[c]Jommon law governs in
California only to the extent that it has not been modified by statute.” (Id. at p. 10, fn 6.) In this
regard, Zoecon recognized that the California legislature specifically excluded lessees from
liability in codifying nuisance law, since Civil Code §3483 only applies to “owners,” and not

lessees. Thus, Zoecon does not apply to lessees Cordero and SEDC, and the Regional Board

must remove them from the draft Order and any future orders related to the sites at issue.

The Prosecution Team’s reliance on Wenwest is also misplaced, as that matter attributed
liability to former and current owners. There, while some of the former site owners were at one
time lessees, the State Board did not base cleanup liability on their former lessee status. Instead,

the State Board relied on the precedent of a prior order (Petition of John Stuart, Order No. WQ

86-15) to apply a three-part test to “former owners” to determine whether a predecessor acted in
such a way as to obligate participation in the cleanup: “(1) did they have a significant ownership
interest in the property at the time of the discharge?; (2) did they have knowledge of the
activities which resulted in the discharge; and (3) did they have the legal ability to prevent the
discharge.” (Wenwest at p. 4.) The Wenwest decision attributed liability to former owners only
upon finding affirmative answers to all three questions. More significantly, in Wenwest, the
State Board removed PRP Wendy’s International (“Wendy’s”), a former site owner, from the
cleanup order upon recognizing that “[n]o order issued by this Board has held responsible for a
cleanup a former landowner who had no part in the activity which resulted in the discharge of the
waste and whose ownership interest did not cover the time during which that activity was taking
place.” (Wenwest at p. 5.)

The State Board also based its decision to remove Wendy’s in part on the fact that “the
gasoline was already in the ground water and the tanks had been closed prior to the brief time
Wendy’s owned the site.” Here, the alleged mercury contamination of concern either was

already in Sulphur Creek due to naturally occurring discharges (see discussion below) or

5
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mercury mining activity that took place long before Cordero and SEDC entered into their
geothermal leases. Moreover, Wendy’s was “told about the pollution...but took no steps to
remedy the situation. On the other hand, they did nothing to make the situation any worse.” (1d.)
Here, the Prosecution Team offers no evidence that Cordero or SEDC knew about the pollution
or “did [anything] to make the situation any worse.” The Prosecution Team suggests in the
Evidence Document only that Cordero/SEDC had the “ability to control” the alleged discharge
during the leasehold. It offers no evidence that these entities developed any road (which may
have predated the leasehold), or that construction of a geothermal drilling pad could have made
the situation any worse.

In summary, applying the considerations the State Board addressed in removing Wendy’s
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in Wenwest supports removal of Cordero and SEDC from the Draft Order here:
o Cordero/SEDC leased the site specifically for geothermal exploration;
e The Cordero/SEDC leaseholds were limited in scope and short in duration;

e The current site owner is named in the Draft Order;

¢ No evidence has been offered demonstrating that Cordero/SEDC had anything to do with

the activity (mercury mining/naturally occurring background levels) that caused the

alleged discharge;

¢ No evidence has been offered demonstrating Cordero/SEDC engaged in any activity on

the site which may have exacerbated the problem;
e No evidence has been offered demonstrating Cordero/SEDC had knowledge of a

pollution problem at the site during their leases;

o Cordero/SEDC leased the site(s) in the 1960°s and 1970’s, prior to the development of

TMDL'’s and/or any other water quality objectives;
e There are several responsible parties who are properly named in the order.

(Cf. Wenwest considerations at pp. 6-7.)

C. Under California Civil Code §3483 Lessees Such As Cordero And SEDC

Are Not Liable For Nuisances Created Prior To The Leasehold.

California Civil Code §3483 assesses continuing nuisance liability only upon owrners and

former owners, not lessees. The plain language of §3483 reveals that the legislature explicitly

excluded lessees from liability for continuing nuisance:

“Every successive owner of property who neglects to abate a continuing nuisance
upon, or in the use of, such property, created by a former owner, is liable therefor

6
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in the same manner as the one who first created it.” (Cal. Civ. Code § 3483;

emphasis added.)

Even if the Regional Board were to somehow find that Cordero and SEDC were
constructive owners of the site(s) (which they were not), these entities would still not face
liability under California law, because it is well-established that <. . . there is no dispute
in the authorities that one who was not the creator of a nuisance must have notice or
knowledge of it before he can be held [liable].” (Reinhard v. Lawrence Warehouse Co.,
41 Cal.App.2d 741 (1940) (emphasis added), citing Grigsby v. Clear Lake Water Works
Co., 40 Cal. 396, 407 (1870); Edwards v. Atchison, T. & S. F. R. Co., 15 F.2d 37, 38

(1926).) Moreover, “[i]t is a prerequisite to impose liability against a person who merely
passively continues a nuisance created by another that he should have notice of the fact
that he is maintaining a nuisance and be requested to remove or abate it, or at least that he

should have knowledge of the existence of the nuisance.” (Reinhard, supra, at 746.)

While Wendy’s was a former owner (a fact distinguishing its potential liability from that
of lessees Cordero and SEDC), the Wenwest decision is analogous here in that the State
Board recognized that “[h]ad a cleanup been ordered while Wendy’s owned the site, it
would have been proper to name them as a discharger. Under the facts as presented in
this case, it is not.” (Wenwest at p. 6.) Here, the State Board did not order Cordero or
SEDC to cleanup while they held leaseholds, thus, it would be improper to name them as
a discharger under either the cases listed above or the Wenwest decision.

The Prosecution Team’s allegation that “an ongoing discharge is and was
occurring” (July 16 letter at p. 1) is insufficient to trigger liability on the part of Cordero
and SEDC since, in addition to neither having been an owner, no evidence is presented
proving that either Cordero or SEDC was on notice of the fact that it was maintaining a
nuisance and had been requested to remove or abate it, or that it had knowledge of the
existence of the nuisance. Moreover, if the Prosecution Team is now asserting that a
nuisance was occurring at the time Cordero and SEDC held the leaseholds, it begs the
question as to why the Regional Board did not require investigation or remediation of this
alleged nuisance at the time, some 30-40 years ago. If the Regional Board was not aware
of the nuisance at the time, there is no reason to believe that a geothermal lessee not
engaged in mercury mining had knowledge that a continuing nuisance existed on the

leased property.

7
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The Prosecution Team fails to provide any legal or factual basis for the
conclusion that either Cordero or SEDC has legal liability as an “owner” and, therefore, a
discharger, under a continuing nuisance theory. Thus, the Regional Board’s attempt to
name Cordero and SEDC as dischargers is unsupported by California law and must be
denied.

Even if the Prosecution Team offered any factual or legal bases for liability
(which it has not), the Prosecution Team’s assertion that liability under CWC section
13304 is “joint and several” is erroneous under the recent United States Supreme Court
decision holding that divisibility is appropriate where a party can show a reasonable basis

for apportionment. (Burlington Northern & Santa Fe Railway Co. et al. v. United States,

(2009) 129 S. Ct. 1870.) In Burlington, neither the parties nor the lower courts disputed
the principles that govern apportionment in CERCLA cases, and both the District Court
and Court of Appeals agreed that the harm created by the contamination of the Arvin site,
although singular, was theoretically capable of apportionment. (Id. at 1881.) Thus, the
issue before the Court was whether the record provided a “reasonable basis™ for the
District Court’s divisibility conclusion. (Id.) Despite the parties’ failure to assist the
District Court in linking the evidence supporting apportionment to the proper allocation
of liability, the District Court ultimately concluded that this was “a classic ‘divisible in
terms of degree’ case, both as to the time period in which defendants’ conduct occurred,
and ownership existed, and as to the estimated maximum contribution of each party's
activities that released hazardous substances that caused Site contamination.” (Id. at
1882; emphasis added.)

Consequently, the District Court apportioned liability, assigning one set of
defendants 9% of the total remediation costs. (Id.) The Supreme Court concluded that the
facts contained in the record reasonably supported the apportionment of liability, because
the District Court's detailed findings made it abundantly clear that the primary pollution
at the facility at issue was contained in an unlined sump and an unlined pond in the
southeastern portion of the facility most distant from the defendants’ parcel and that the
spills of hazardous chemicals that occurred on that parcel contributed to no more than
10% of the total site contamination, some of which did not require remediation. (Id. at
1882-3.) Thus, the Supreme Court recognized that “. . . if adequate information is

available, divisibility may be established by ‘volumetric, chronological, or other types of

8
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evidence,” including appropriate geographic considerations.” (Id. at 1883; emphasis
added.) Although the evidence adduced by the parties did not allow the court to calculate
precisely the amount of hazardous chemicals contributed by the parcel to the total site
contamination or the exact percentage of harm caused by each chemical, the evidence did
show that fewer spills occurred on the parcel and that of those spills that occurred, not all
were carried across the parcel to the sump and pond from which most of the
contamination originated. (Id.) Because the District Court’s ultimate allocation of
liability was supported by the evidence and comported with general apportionment
principles, the Supreme Court reversed the Court of Appeals’ conclusion that the
defendants are subject to joint and several liability for all response costs arising out of
the contamination of the facility. (1d.)

It is well-established that “litigants may not invoke state statutes in order to
escape the application of CERCLA’s provisions in the midst of hazardous waste

litigation.” (Fireman’s Fund Insurance Company v. City of Lodi, 303 F.3d 928, 947 n.

15 (9th Cir. 2002).) Similarly, because “[f]ederal conflict preemption [exists] where
‘compliance with both the federal and state regulations is a physical impossibility,’ or
when the state law stands as an ‘obstacle to the accomplishment and execution of the full
purposes and objectives of Congress’” (Id. at 943), the Regional Board may not — in an
attempt to assess joint and several liability — assert any state law provisions that would be
inconsistent with Burlington, and applying its holding to the facts outlined herein related
to Cordero’s or SEDC’s de micromis geothermal leasehold operations at the sites,
apportionment is appropriate and there is no basis for the Regional Board to find Cordero
jointly and severally liable for mercury contamination caused by any other discharger
based solely on geothermal leases.

D. _Analogous Federal Case Law Reflects California Law And Suggests That
Cordero and SEDC, Merely By Entering Into Geothermal Leases, Did
Not Constructively “Own” Or Otherwise “Operate” Any Mine Site.

In a related and therefore relevant context, federal law reflects the same legal principles
as those adopted in the California legislature’s codification of nuisance law in Civil Code §3483,
and does not support the imposition of liability upon former lessees Cordero and SEDC as
“operators” or “owners” under CERCLA.

A. Neither Cordero Nor SEDC Would Be Considered an “Operator” Under CERCLA.

While the draft Order suggests that Cordero and SEDC can be considered “dischargers”
9
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under CWC §§ 13267 and 13304 because of their alleged status as “owners or operators” of the
site(s), analogous federal case law applied to the facts of this matter demonstrate that, as to the
mine waste at issue here, neither Cordero nor SEDC qualify as either an “owner” or an
“operator” with liability for the mine waste. Under federal law, a finding that geothermal lessees
Cordero and SEDC were “operators” of the mercury mine would require a showing that they
managed, directed, or conducted operations specifically related to the pollution at issue, that is,
operations having to do with the leakage or disposal of hazardous waste, or decisions about

compliance with environmental regulations. (See United States v. Bestfoods, 524 U.S. 51, 66-67

(1998).) Yet, the Prosecution Team offers no evidence that Cordero or SEDC conducted any
operations related to the mercury mines or any related materials. Moreover, the terms of the
geothermal exploration leases entered into by Cordero and SEDC do not support'a finding that
Cordero or SEDC were “operators”, and several cases support this conclusion. (See, e.g., Nurad

Inc. v. Wm. E. Hooper & Sons, Co., et al., 966 F.2d 837, 842 (4th Cir. 1992) (court refused to

impose “operator” liability on a lessee of a building for contamination that occurred as a result of

leaks from underground storage tanks built by the prior property owner that occurred adjacent to

the leased building during the tenant’s leasehold); Kaiser Aluminum & Chemical Corp. v.
Catellus Dev. Corp., 976 F.2d 1338, 1341-1342 (9th Cir. Cal. 1992) ([R]eiterating the well-
settled rule that "operator" liability under section 9607(a) (2) only attaches if the defendant had

authority to control the cause of the contamination at the time the hazardous substances were

released into the environment; CPC Int'l, Inc. v. Aerojet-General Corp., 731 F. Supp. 783, 788

(W.D. Mich. 1989) ("The most commonly adopted yardstick for determining whether a party is
an owner-operator under CERCLA is the degree of control that party is able to exert over the
activity causing the pollution.").)

The United States Supreme Court’s decision in United States v. Bestfoods, 524 U.S. 51

(1998) clarified the test for “operator” liability as follows:

[Ulnder CERCLA, an operator is simply someone who directs the workings of,
manages, or conducts the affairs of a facility. To sharpen the definition for
purposes of CERCLA's concern with environmental contamination, an operator
must manage, direct, or conduct operations specifically related to pollution, that
is, operations having to do with the leakage or disposal of hazardous waste, or
decisions about compliance with environmental regulations.” (United States v.
Bestfoods, 524 U.S. 51 at 66-67.)

Here, no evidence is adduced that Cordero and SEDC acted to “manage, direct or
conduct” the mercury mining operations that gave rise to the alleged mercury pollution at the
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Site such that they could be considered “operators” of the Site. Furthermore, Cordero and SEDC
did not have the authority to control any mercury mining waste at the Site, let alone exercise any
“actual control” over the Site, such that they should be considered operators. (See generally,
leases referenced in Attachment B of the Prosecution Team’s Evidence Document.) Indeed, as
discussed above, there is no evidence Cordero or SEDC were even aware of any nuisance caused

by mercury mining waste at the site(s). Thus, in accordance with the Zoecon and Wenwest

decisions and Civil Code §3483 discussed above, and under analogous federal law, Cordero and
SEDC cannot and should not should be considered liable as “dischargers” under the California
Water Code because, as mere geothermal lessees (pursuing the environmentally beneficial goals
of developing renewable energy sources), they could not have arguably become “operators” of
the historical mercury mines or mining waste on the Sites.

E. Neither Cordero Nor SEDC Are “Dischargers” Under CWC Sections
13304 and 13267 As A Result of Their Geothermal Leases and
Exploration Activities.

Even if there was any mercury mining waste on any of the parcels leased by Cordero or
SEDC for geothermal investigation purposes, the Regional Board bases the Order on California
Water Code sections 13267 and 13304, which do not create liability for mere geothermal lessees
such as Cordero and SEDC. First, the Regional Board has not met the requirement under section
13267 of “identifying the evidence that supports requiring [Sunoco] to provide the reports.”
Merely referencing the facts that Cordero and SEDC held geothermal leases is insufficient to
establish that they caused any discharge of any mercury mine wastes.> Nor has the Regional
Board produced any evidence showing any nexus between Cordero or SEDC and mercury
mining activity at any of the sites referenced in the Draft Order. Again, the Regional Board’s
mere identification of Cordero and SEDC as having held geothermal leases allegedly covering

parcels on which former mercury mine wastes allegedly exist does not establish a reasonable or

? Section 13267(b)(1) provides in relevant part: “In conducting an investigation specified in subdivision
(a), the regional board may require that any person who has discharged, discharges, or is suspected of
having discharged or discharging... waste within its region...shall furnish, under penalty of perjury,
technical or monitoring program reports which the regional board requires. In requiring those reports,
the regional board shall provide the person with a written explanation with regard to the need for the
reports, and shall identify the evidence that supports requiring that person to provide the reports.”

* We also note that the Draft Order is inconsistent and unfair in its treatment of Cordero and SEDC
compared with the State of California by the Regional Board, in that it names the former companies as
“dischargers” under the Draft Order, but not the State, even though Attachment B to the Draft Order
identifies the “State of California (all quicksilver rights)” as a lessee of some of the sites at issue in the

Draft Order.
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rational basis for concluding, as the Regional Board apparently does, that these entities have
“discharged” any mine waste.

Similarly, the Regional Board has not met the requirements of section 13304* in naming
Cordero and SEDC as “dischargers.” As discussed above, the Regional Board has provided no
evidence that either Cordero or SEDC conducted any mercury mining activities or otherwise
“discharged” any mercury mine waste in connection with the limited geothermal investigation
activities they conducted on the properties they leased.

For example, paragraph 3 of the Draft Order focuses on “[mfining waste [that] has been
discharged onto ground surface where it has eroded into Sulphur Creek, resulting in elevated
concentrations of metals within the creek...”, yet alleges only that “/tfhe Dischargers either
own, have owned, or have operated the mining sites where Mines are located and where mining
waste has been discharged.” (DO pp. 2-3; 9 3.) Neither Cordero nor SEDC ever owned or
“operated” the mining sites at issue. Instead, at most, they only held geothermal leases for short
time periods and conducted limited geothermal investigation activities. The Regional Board’s
Draft Order is therefore without factual basis as it pertains to Cordero and SEDC since it fails to
cite to any evidence that Cordero or SEDC “discharged” any of the referenced mercury mining
waste. Thus, Sunoco respectfully requests that the Regional Board amend the Draft Order and
any subsequent final order to not include Cordero or SEDC.

F. The Draft Order Is Unjustified Because The Regional Board Admits That
Added Beneficial Uses Of Sulphur Creek Are Unattainable Due To
Natural Sources Of Mercury and Salts.

The Regional Board’s March 2007 final staff report proposed an amendment to the Water
Quality Control Plan for the Sacramento and San Joaquin River Basins (Basin Plan)(“Final Staff
Report™), which recommended finding that certain beneficial uses are not applicable and
establishing site-specific water quality objectives for mercury in Sulphur Creek. The Final Staff

Report illustrates that the Draft Order is legally and technically unjustified since it will neither

4 CWC section 13304(a) provides in relevant part: “Any person who has discharged or discharges waste
into the waters of this state in violation of any waste discharge requirement or other order or prohibition
issued by a regional board or the state board, or who has caused or permitted, causes or permits, or
threatens to cause or permit any waste to be discharged or deposited where it is, or probably will be,
discharged into the waters of the state and creates, or threatens to create, a condition of pollution or
nuisance, shall upon order of the regional board, clean up the waste or abate the effects of the waste, or, in
the case of threatened pollution or nuisance, take other necessary remedial action, including, but not
limited to, overseeing cleanup and abatement efforts....”
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enhance the beneficial uses of Sulphur Creek nor result in any measurable benefits that justify
the likely cost. (See excerpt from p. i of Final Staff Report, attached hereto as Exhibit B;

(complete document located at http://www. waterboards. ca.gov/ centralvalley/water issues

/tmdl/central_valley_projects/ sulphur_creek _hg/sulphur_creek_staff final.pdf).)’

Specifically, the Draft Order is suspect in light of the Regional Board’s admission that
Sulphur Creek does not support the MUN beneficial use or the human consumption of aquatic
organisms in light of the fact that naturally occurring concentrations of total suspended solids,
mercury, and electrical conductivity exceed drinking water criteria and make Sulphur Creek
unsuitable habitat for fish and consumable aquatic invertebrates. (I1d.) Total suspended solids
and electrical conductivity also exceed the criteria in Resolution 88-63 for excepting the MUN
beneficial use designation for surface and ground waters. (Id.) The Regional Board
acknowledges that “[t]hese uses are not existing and cannot feasibly be attained in the future.”
(Id.)

Because these uses do not exist and are not attainable, none of the promulgated water
quality criteria for mercury apply, so the staff’s proposal of a “site-specific” water quality
objective for mercury in Sulphur Creek based on natural background conditions is inappropriate.
Moreover, the setting of site specific water quality criteria that will not establish such beneficial
uses violates the requirement of the Porter-Cologne Act that Regional Boards engage in a cost-
benefit analysis prior to issuing any cleanup and abatement orders. (See CWC §§ 13263, 13241.)
While the California Porter-Cologne Act regulates the discharge of waste into ambient waters
and authorizes Regional Boards to impose requirements on waste dischargers, CWC §13263
requires Regional Boards to “take into consideration” the following factors prior to imposing
these requirements: “the beneficial uses to be protected, the water quality objectives reasonably
required for that purpose, other waste discharges, the need to prevent nuisance, and the
provisions of section 13241.” (CWC § 13263.) Under sectioh 13241, the six “factors to be
considered,” include “economic considerations™ and “water quality conditions that could

reasonably be achieved through the coordinated control of all factors which affect water quality

> Per the Hearing Procedures, Sunoco submits by reference all evidence and exhibits already in the public
files of the Regional Board in accordance with California Code of Regulations, title 23, section 648.3,
including all documents, studies and reports, related to the CVRWQCB Sulphur Creek (Colusa County)
Mining District Remediation located at:
http://www.waterboards.ca.gov/centralvalley/water_issues/mining/sulphur_creek/index.shtml
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in the area.” (CWC § 13241; emphasis added.)

The Draft Order’s requirements that Cordero and SEDC submit a work plan and
investigative report related to the “Site” and “mine site” are overly broad, especially given the
expense involved in the essentially existential endeavor of remediating a site that cannot be
remediated due to naturally occurring conditions.

Moreover, the Draft Order is premature in that it requires investigation and remediation
before the Board has proven that there has been a discharge of mercury waste from the Central
and Empire mine sites. Paragraph 20 of the Draft Order estimates that the mercury load from
Central Mine is 0.003 to 0.03 kg/yr or 0.16% of the total mine related mercury load of 4.4 to 18.6
kg/yr to Sulphur Creek. Similarly, paragraph 20 estimates that the mercury load from the
Empire Mine is 0.04 to 0.06 kg/yr or 0.32% of the total mine related mercury load of 4.4 to 18.6
kg/yr to Sulphur Creek (CalFed Report). This low amount of estimated mercury loading from
these sites is likely the result of the good ground cover that has developed over the years. The
significant amount pf naturally occurring mercury in Sulphur Creek combined with an apparent
over-estimation of erosion of mine-tailings contributing mercury to Sulphur Creek indicates that
the nature of site conditions remains largely uncertain, and that the Regional Board needs to
conduct considerable investigative work — including the assessment of natural or background
conditions — prior to determining that there has been any discharge of mercury mine waste at
these Sites meriting the assessment of liability for investigation and remediation of the Sites and
Sulphur Creek.

The water quality of Sulphur Creek is naturally degraded. The highest concentrations of
mercury and dissolved solids in Sulphur Creek are found in water from the natural springs that
enter the creek. Mining is not believed to have affected or altered the water quality from the
springs (Regional Board, 2007). Further, it has been reported that a major portion of the mercury

content in Sulphur Creek is from the naturally occurring springs and that the presence of the

- mine workings contributes a significantly lesser amount of mercury to the creek. (Final Staff

Report.) Therefore, even if the parties made the considerable investment to remediate all of the
mine tailings, and it were assumed that all of the mercury contributed by the mines was to be
remediated, the overall water quality of Sulphur Creek would remain poor with elevated mercury
concentrations based on the naturally occurring background levels. (Id.)

Statements regarding the erosion of the mine tailings as a key source of mercury to

Sulphur Creek appear to be overstated as a result of the generalized nature of runoff modeling
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previously conducted. Thus, Sunoco requests that the Regional Board conduct investigations of
mercury background levels and mine site contribution prior to issuing any final cleanup and
abatement order.

G. Sunoco’s Witness List, Subject Of Proposed Testimony, Estimated Time
Of Testimony., And Qualifications.

In accordance with the Hearing Procedures, Sunoco herein provides the name of each
witness, if any, whom Sunoco intends to call at the hearing, the subject of each witness’
proposed testimony, the estimated time required by each witness to present direct testimony, and
the qualifications of each expert witness.

At the October 7-9, 2009 Hearing, Sunoco may offer the testimony of its retained
environmental consultant Andy Zdon, Principal Hydrogeologist with The Source Group, Inc.,
3451-C Vincent Road, Pleasant Hill, CA 94523. Mr. Zdon’s proposed testimony may reflect the
technical discussion outlined above, as well as any other relevant matters pertaining to the Draft
Order or the studies and reports concerning the CVRWQCB’s Sulphur Creek (Colusa County)

Mining District Remediation located at http://www.waterboards.ca.gov/centralvalley/ water

issues /mining/sulphur creek/index.shtml (as referenced in f.n. 4, above). Sunoco reserves the

right to offer Mr. Zdon’s testimony in rebuttal of any argument or technical analysis offered by
the Prosecution Team, any other Designated Party, or any Interested Persons (as that term is
defined in the Hearing Procedures). Sunoco estimates that any testimony offered by Mr. Zdon
will be 5-10 minutes in duration, but reserves the right to exceed this estimated time limit if
circumstances so warrant. (Attached hereto as Exhibit C is a true and correct copy of Mr. Zdon’s
current curriculum vitae.)

Conclusion/Policy Statement.

For the above-stated reasons, the Regional Board’s Draft Order and the Prosecution
Team’s Evidence Document improperly identify Cordero and SEDC as “dischargers” without
sufficient legal or factual basis. Moreover, as a matter of policy, it is unfair and inappropriate to
penalize entities engaged in the environmentally beneficial activity of pursuing the development
of renewable energy resources by attempting to hold them responsible for mining activities as to
which there is no evidence they had any connection. Sunoco therefore requests that the Regional
Board remove Cordero and SEDC as dischargers from the Draft Order and any subsequent final

order.
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Reservation of Rights.

Sunoco reserves the right to supplement its Statement with additional legal argument and
factual information should the Prosecution Team or any other alleged Discharger or Interested

Party introduce new legal or factual argument in a rebuttal response to this Statement.

Respectfully Submitted,

DATED: September 15, 2009 EDGCOMB LAW GROUP

By: 7& - QQK'

John D. Edgcomb
jedgcomb@edgcomb-law.com
Attorneys for Sunoco, Inc.
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Cohsa Tegerty, Catifomis :

PATE

RE‘CO&"‘DED AT REQUEBY OF

Magma Poser. CORpRKE..
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LEASE AND AGREEMENT
TRIS LEASE AND AGREEMENT i made and entored ato ax of this
3rd day of__ June , 1885 by and between

BATIRY MINERALS CORPORATION, & Ravads CiHrporatiom,
and Je W UBIGHIHAN

’

Party {oy parties) of the First Paxt, hersipaftor referred to &» “Leasor®,

md
MAGMA POWER COMPANY, a Nevads corpovation, Party of the S8soond
Part, herstnafter raforred to ax “Loxpss',
Raoltals
Lessor ib tha owner of certain land situate in__Colusn County o -
the State ofGalifornia which the partiss ballave are sultad for dovelopmmt ard

ubilization of natura] atoam and steatp power wnd the aayth’s oatural best and energy |
present In oy obiainebls from sald land, for use of such natiral stosm, naturat beat and
energy &8 such or for donversion into electric power or for chtaining axtractable riiverals
theretrom, It is the depire of Langor and Lesses to enter (lo an sgrasment which will
enzble tha dovelopment and utitizatien of said vatural steawm, und the sarth's natural bost
and energy, for any of the aforesaid purposes apd it 12 the intaution of the parties that
Loenee rhall have under thts Leage and Agresment all rights and power Beceasary or
convanient th caxey ob the business of daveloping end utilizing steom and steam power,
tmd, if Lesses deomp it warranted, of extracting minorals therefrom, For convanience,
the words and phrases "stesm”, "natural steam’’, "stsmm power”, “thermsl snergy”™,
Yihe ewrth's natural hoxt”, “the earth's natups] epergy” snd similar woxds and phrases
uiad iy this lease are generally reforred to in thin tnatrument as Fsteam’ or a9 "staam
and stasm powsr", and are mors spacifically hersinaftsr.defived.

Terms of Lazted]

FOR AND IN CONSIDERATION OF $314,90 _  pald to Lessor by Lossss,
snd othar valusble constderation, rocaipt of which is hereby acknowledged, and in consid-
eration of tha covenants and agreements herefnafter contained by the Leases to bo kept
and performed, Leesoy doos heraby grant, leape, lot and demise to Loasas, fig grintoss,
sucoeasors and assligne, subjest to the torma and conditions berainaftey set torth, the
1and herelnafter deaeribed, with the sole and exclusive right to Lesged 10 explorefor
{by such methods as it may desire), drill for, produce, extract, remove and sell stesm:
and steam power and extractabls minerals from, and utilize, process, convert and
othspwise treat such Btearn and staam power upon, sald land, and to extract any extraust«
able minerals, during the term hereof, with the right of entry thireon and use and
occupancy thereof at all times for sald purposes and the fupthayancs thered, including
the right to construct, use and maintain thereon and to remove theyafrom strustures,
facilitiop and lnstallations, pips lines, utility lives, power sad transmisston lnes.

‘Ths possesaton by Lessee of said 1and ohall bo sole und excluaive foy the purposes bagact
and for purposes ineldent or related tharato, excepting that Lesgor reserves the right to
uas and ocoupy said lond, or to loass or otherwias dogl with the sama, without intay—
feronce with Lesgee’s prightn, for restdentinl, sgricultural, commsycial, hortloultural

or grazing uaes, oy for mining of minerzis lylng on the surface of or in vely deposits on
or in gald land, or for any and all uses other thay the uses and rights pormitted to Lasses

N
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hereunder. The land hereby leased I8 desertbed fn Exhibit "A™ attached hereto and made
a part hereof, Including algo in the leased land all xighis of Lessor, presantly ownsd or
hererfter acquirsd, in and under roads, ditches, and rights of way traversing or adjacent
10 said land,

The 16rms and conditions of this lease are zu follows, to wit:

1. This leases shall be for a term of twenty-five {26) years from and sfter
the data hereni, Bnd so Iong thereafter as there 18 commercial production of steam,
or of alectric power or of any extractsble minerals, darived or producsd fyom the
property leused hereunder, and for 8o long as well, as Lessas ia provented from
producing same, or the obligetions of Lessse hersunder are suspended, for the cavses
herainafter set forth. ’

3. 7The tnitial consideration paid upon execution hersof constitutes penthl
payable hereundsr in advspce for 3 YOBTE PERthx, Thoreaftsr, until such tims as
Lessee shall cor 20 the drilling of a well to tuat whether sulficient power potentisl
or extractable minerals in cormmersially paylng quantitien cap be devaloped ob the
leewedland. ek it . Gt RO H e "

RN RN

ment of tha deilling of such well, the obligations of Lasase to pay rental hereunder shall Yy
torminate. After commenciug the drilling of such well, Lesseo shall oontinue the
drilling thereof diligently snd in good faith to such dopth as Lesses shall deom proper-
to tast whethey or not sufficient powsr potential oy extyactzble minerals ii commercially
paytng quentities can be developed on said land. In the event the firat well drilted on
the leagad Jand does not indléate or ectablish to the satisfaction of Lasses suffiolont
power potential or extractable mingrala in commercially paying quantitios, lessce shall
either commenos the drilling of a escond well on the leased land within six (6) months
after completion or abandonment of sald well (during which sald slx months! partod,
Lessee shall not be reguired to pay apy rontal hersundey), or shall theresdier, com-
mencing upon expiration of sutd six months' porlod, pay to Lessor the sforesald

moutkly venta), monthly in advance, until such tims as the drililog of wacond well
shall be commenced on the lensed land. In the event Lesses shall drill a second well

on the leased 1znd to such depth ns Lessee shall daem proper to test whather or nok
suffteient power potential or extractable minerals in commercially paylng quantitios

can be developed on s#id land, then if such aecond well does not indicate or establiah

10 the setisfaction of Lesses suffletent powey potential or extractable minerals In .
commerciatly paying quantities, Lessee shall efther commence the drilling of & third
well on the leased Isnd withio aix (6) months after comgletien or abandonramut of said
second wall (during whick sald six months' period Lesses sbail not be required o pay
oy rental hereunder), or Lessee shall therepdter, commencing upon expiration of said
six monthat period, pay to Leager ihe aforesaid monthly rental, mouthly in advance,
untfl sueh time 28 the Srilling of e third well shall be commenced on the lassad land,

and the provisions of this paragraph shall bo applicable to such third weil and to any

and all subsequent wells drilled by Lessee upon the lensed land untll Lessse L) H

bave drilled and completed a well or wells on the 1sased land which shall produge or

ba capable of protucing steam of sufficient power potential o exiractable minernls

in commercially paying quantities. It is axpressly understood end agreed by ths

parties hereto: )

{8} Thet il within___ thTO® yesra from the date of this agreement
Lessge shall have fatled 1o complete one o more wells on the
leased land aeparately or collectivaly produging, or being:capable
of producing, bieam-of suffitient power potontial, as herpiaaftar
defined, or producing, or being capable of producing, sxtracteble
minerals of commersinl value and ia commarcial guantities, then
Lessor, at ite option, may consider suth ciroumstonce a default
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on the part of Lessee heraunder, except that {f on said date Lessee
{8 engaged in drilling a well pursuant to the provisions hereof tha
time berein provided for shall be sxtended for the period requirsd
by Lessew to complets drilling of said well and for 4u additionat
periog of six months to test said well to determine whathor or not
auch well geprrately {8 or such well together with one o more
other welle are capable of producing steam of sufficlent power
potential, or extrrctable minerals in commercially paying
quaptities, and provided further that i such well sepirataly i pot
or such well together with onn or mors other wolls are not cspable
of producing stesm of sufficient power potential, or exiractable
minerals in commerctally paying quantitiea, if Lesoes within ane
month after expiration of said six months testlog pericd commences
the drilling of ansthar wall o the leased land and continuos Buch
drilling diligently and in good faith the time herein provided for
ghall be further extended for the period vequived by Lezass 40
completa drilliog of aaid well and to tost same for six months,

as aforesnid, the provisions hereof being applicable as ta sxoh
subsequent well which Lessee may slect to drill, until completion
on the leaged land of oae or more wells fulfilling the reguirements
of this subdiviston (a), '

{b) That if within »ix * years from the date of this sgreomsnt
Lopsea shall have failed to make or arrange for a bova fida commer~
clal anle or sales of oteam, ateam power or extvactable minsrals
produced frora a well or wells on the leased land then Leasor, at’
its option, may constder such elpsumatanes o defoult on the part
of Lesese bapaunder, {f being agreed that if Lessee shall oo
before sald date enter into un pgreement or sgresments providisg
for the purchase of steam for goneration of clestric power o sxle
of extractable minerals and providing also for the inpstatlation or
avallability of fuctlities for such purpose, or purposes, but which
such agreement or agreomenta shall provide that any installation
of such facilities shall not be reguired to be commenced watil after
an additional period of testing ths power potential or commercial
character or guantity of axtractabla minerals of the well or walls
on the leased lond, or until an saditional amount of stesx or
extractable minerals sa fixed ip such sgreexnient ok apresianis
shalf e producad fxora the leased land, auch sgreement shall Bs
desned to be u compliance with the provisions heredof.

8, At such time o8 Lesses shall have drillsd and’completed any well or
wollg on the lassed Yand which shall indicate a suffictant power potentiel or the existoncs
of extracteble minerals tn commercially paying quentities, Lagses shall have the right
at apy ftme thereafter to constyuct and Install facilities for the commoreial sale or use
of steans oF Stemm power produced o the leased land or Junds in the vicinity theraof, or
for the extraction of extractsble minernls, or for davelopment of electric power from
the use of Steam or steamn powey, and for commersial sale thereof, and at auch Hm#
to purchass fyom the Lesgor at the fatr market value the lend 60 raquired and used Tor
auch purpeses. Such facilittes for the utilization of the steawm op aleam power, or tho
axtraction of extractadle minsrals thereo! developed on the lersed land, way be
Instailed or situated on the leased land or on lands other then the leaszed land at Lessae!s
option. Upoa completion of a wall or wells on the leased land which shall indlonte s
suffictent power potsntial, or extractable minerals In commercinlly paying quantitiss,
or upon the commencement of construction or installation of faeilities for the utilization
or sale, as afoprasald, of steam or stesmn powar or extractable minersls, or upon
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commencemsnt of the sals of such atears or tenln power Or axtractable minerals,
then upon eny Such securrence the maonthly renta) sbligations of Lesses hersunder
ghall cassa.

4. Lasges shaill heve the right to drill such wall or wells on the leansd
land as Lesses may deem desireble for the purposes hereof; losluding walls for
injection or reinjection purpases, provided, however, that notwithetanding &ny
provisions of this lease to the contrary, Lasaes sball utilize for such purpose oF
purposes only 8o much of the lensed land as shall be rongonshly nosessary for
Lessee’a operations and activities thereon pnd shall (ntarfere as little &6 is ysasonahly
postible with the use and ceoupenoy of the Jensed land by Lessor. No asuch wall
ahall be drilled within gn sres of 100 fast of topuor's bouse or surrounding bulldings
without the consent of Lessop. '

Bl AR BTl o e Al -
¢ 058 proceeds received by Lasses from the sale of steam, or steam power, Al such,
piuduoed, saved and sold by Lessee from the lesged land at and ag of the piin of
origihen the laased land. Royslty on stemm ahall be computed on the basis of the
membereg kilowstt hours of electric powar ganerated by the uss of suph steam, or
shall be odputed on whatavsr basls which ehall more uparty reflepl the royalty

portlon of the“sposs proceeds received by Lasses from the sale pf steam and Steam /2
power, as Buch, R oduced from tha leased land st and as of thy Point of origin on o’
the leasod land. b respact to extractable minerals Stisy/than ges, Lossed shall 247757?,’

pay to Lessor as royalty Ten Percent (10%) of the net prpé eedn recefved by Lainse
froxa the sale of effluenceNgontaiving minerals and/or Minevala in solution) produced
and 8ald from any well or woNlg on the leased land, #F in the event Losses Joes ot
sal} such effluence but processdetha offiuancs and racts minerals therefrom,
Lagses shall pay to Lessor a8 raydlyy Ten Peygbnt (10%)_of the proveeds recsived
by Lesseo from the sale of minerals ig/orinarals {6 Sglation contalned in and
. extraotsd from the effluence produced agdold from such well or wells loss costs
of tyanaportation and extraction, Lesspé sball have the right to commingls, for tha
purpose of storing, tranaporting, utidzing, sehlng or procossing, the spalm or
atbamm powsy or extracteble minepxds produced B the leased land, with the steam
or steam power or extractable p narals produced frxg other lands, and to metex,
gaugs or measure the produgson from the lensed land, wpd to compute and PRy
Lagsor's royaity on the hyath of such production ap zo detdxmined. laases sball pay
16 Lossop on of bafopa (b twenty-fifth day of each pod every ponth the royalties
acerusd snd payable i the preveding selenday wonth, and in mhiing such ToyRity
payraents Lesses grRil deliver to Leasor statorents setling forth thy basie.for
computation auddetermination of such royalty. In the event that the prgduction of
gteam or. extrtable minarals from the leased 1and or from lands o the B peral
area of the dbaned land should at any time exceed the demand therefor or heifacilitles
for use teeol, and the Leaseo elects to raduce the total production, then in
svent j6 production of each wall participating on 8 commingling basis shall be radw od
In gAercentage amount aqual to {ts proportion of the total production of all pertiolpRiing
dfin prioe touchvaductics.  See Addendus attachad harato.

6. Lessen shall not be required to accoust to Lessor for 0710 pay any
royalty on steam, steam power oY extractable minsrals produced by lesses on.the
loasad Jand which are not utilized, saved oy sold, or which are used by Lesses n its
pperations on or with respect to the leased land for or {n connention with the develop~
ment apd production of steam or sxtractable minerals, or inthe aparation of fecllities
uti}ized in the generation of eleotric power, oF which ars unavoidadly lost, provided
that {f such staszm, eterm power or extractable miperals are #old by Lesses, Lessor
ahall be entitlad to lLesgor's royaity thervon,
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Luszee ghall have the right to ude and uttlize such water or water rights
n, on, produced frowm or appurtenant to or crossing the lsased land as Legass may
rersonsbly require in connection with its operetions on the leased land in furtberance of
the objectives of this lease and of Lespen's husiness and operations, without paymsent
therefor to Lamsor, provided that such use by Losses shall be Jawful and provided,
further, that such use by Lessee of npy wator oy water rights, aa aforesaid, sxisting
na of the date hureof shell not interfere with Lessor’s requirements for Lossor's own
use thereof for domentic or agrieulinral purposss on the leasad land nor interisre with
Lessor's contractusl commitments existing as of the dute hereof for th use thersaf on
lands other than the leased land, Lessor shall bave the right to ugs for Lassor's own
domestic or sgriceltural purposen on the leaged iand any surplus water resulting:fyom
Lekpoa's oparations on tha lensed land which is not required by Lossas in its activities
or uperattons; provided that Lesasor, sl Lessor's expense, shall make ndaguats proviaton
for the taking and tranaporting of such water from such place or places on the leased
land a8 Leszce shall deBignnte and for the storage and treatment, i required, of uch
water. Except as aforesald, auy surplus water resulting from Lesses’s activities or
operuticns may be utilized, disposed of or doalt with by Lesses {n suck manner s
Losags shall deem appropriste.

7. In the event Laasor at the time of making this loase owns a 1sss interomt
{n the leased land thap the fes simple eatate therain snd thayats, then the rentals ard
royaities ecoruing hereunder shall be paid to Lessor in the proporticns which Lebsor's
intersst beara to the entlre fes stmple estate is the fensed land,

8. Thera is hereby expressly reserved 1o Lessor and to Leases the right
and privilege to sonvey, transler or agsign, in whols or fn part, or to desl with in sy
manner, subject to thé provisions hersof, thelr respectiva pights and intorosts i and
under this Leuse and Agrsament or i the leased land, or the stasm, BLAAYS POWNE,
elactyie powsr, or extractable minerals, produced on or from the lessed Isnd, but
in the avent Leesor skl sell or tranafer nny part o payts of the leasod lund or any
interost in the aforesald extrioteble minayals therefrom Lemsae'e obligationa herdunder
shall nat theveby be klisred, incvsssed or enlarged, but Lannge may oontinue to oparate
the leased land and to pay and gettle rents and royaities as an entirsty, Nd chenge in
ownopahip of Lessor's {nteraat (in whole or in pary shall be binding upon Lassse wntil
the expieation of 30 days sfter Lensee t furniched a certified or adequate evidantiary
copy of the instrument or instrursnts affecting such changs.

9, The obligations of Legses horsunder shall be suspended {but without
impairmesnt of Leskor's rights undsr {a} or (b) of Glauss 2) sod tho term of this lease
ghail be extandsd, as the ouse may he, while Lessoe is prevented from vomplying
therewith, in whole or in part, by stetkes, lockouts, riots, actions of the elements,
sceidents, dolays in teanaporiation, lnsbility to sasure labor or materinls in the cpen
magket, laws, rules or regulations of any federal, atate, municipal or other govern-
mental agenay, authority or repreBéntative, inability to securs, of phagnoe of, &
market for commencial asle of sterm or slapm power or extractabls minerale
developed on or from the leased land or for aleetric powsr developad tharafzom, or
other matters or conditions beyond the reasonable contyrol of Lepsee, whether or not
similar to the conditions or matters hayein speciiically enumeratad,

It ta further agreed that if at any time afier expiration of twenty~fivs
years from the date heraof the production of stemm, or of eleciric powar & of
extractable minexels, theretofore derived or produced from the leased land, censes
for any caues other then one or more of the causes herstnabove enumerated, this
loats chall neverthslens rematn in full force and eifect for an addittonal pariod of
one ysar and thereafter if, and 8o long ss, Leszaa commences red contioues
diligently and {n good falth the stepa, operations or procadures t Cause & resump~
tion of such production, upttl such production shall ba resumad.
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10. Leasag aball pay all taxes levied on Lussee's siructures and improve-
ments placed op the leased land by Lessece snd sball pay any and all taxes which may be
levied or assensed agninst uny personal property owned by Lessee or which taay be
produced by Lessee in copnection with Lessee's operattons on the leused land, In tha
event any taxes are levied or assessed against the right to praduce steam or extractsbls
minorala from the leased land or in the avent any incresss in the taxes lavied or
aegesged againat the leaeed land shall ba bassd upen the production from tha lansed
land of steam or extraeteble minerals, then in sithey such event Lessee shall pay
Ninsty Percent (80%) of any such taxes and Leasor shall pay Ten Percent (10%) thereof.
Legsor shall pay all taxes levied or asnsssed pgainst the leased land a8 such withtut
referenco to the production of steam or extyactable minerals therefrom and shall pay-
all taxes levied and asrassed against any snd all righta in or t0 or with respect to tha
leased land ot covered by this Lease and Agrasment anid shall pay all taxes levied and
ansensed against all structuras and mprovements owned by Lasssor or placad on the
leaged land by or pursuant to permission of Lessor,

11, Lessor, or its agents, may at all thoes examine waid land and the
workings, iostallations and structures thereon wnd oporations of Lessee theroon, and
may {napact the books and recoyds of Lesses with respect to matbers pagtatning to the
paynient of royslties to Lessor. Lesses sgrees, on written request, to furnish to
Legsor coples of suoh information. .

12, Al the labor to bs performed and materisls to be furnished in the
oparations of Lessae hereunder sball be at the cost snd oxpense of Lessee, aed Lessoy
ahall not be chargenble with, or liable for, moy part thexeof, and Lessee shall protect
said land sgaluat lens of every charactayr apisipg from ito operations thereon. lansse,
at itz own expensea, prior to commencing operationa on the leased land, shall obtain and
shall malntain adequate Workmen's Compensntion insurance, and shall also ohtain end
maintain public Hability insurance coverage in amounts of aot less than $100, 000 for
one pervon and $300, 000 for ono aveident, and proparty damage InauraARdd COverage
fn an gmount of not less thar $60,000, Lsssee shall protect Lessor against damsges
of svery kind and character which may be oceasioned to any of the parties herato op
to any other parsons by reason of the operations or workings of the Lessee or thoss
under Lesges's control upon satd leased land, but Leassn shall not be lgble hereunder
in the event of the negligence or witliul misconduct of such papty or parties, person
or persons, :

13. In the event any buildings or parsonal property shall be damaged,
destroyed or required to be removed, or sny graving land dastroyed, because -of
Lossoa's operations on the leased land, Losses shull be lable for payment of the
reagonable value tharsof. In the event Lessea shall elect to Josate a wellsite snd
an &ocess road thereto on agrisnltural land at the time under cultivation, then Lesses
shall pay to Lasaor & eum agreed upon hetwaen Léssor and Lossoe to bo Based upon
the value of the orop acteally destroyed or withheld feom production by roason of
Lesses’s operations thereon. Upon the written request of Lessor, Losses agross 1o
ley below plow dspth all pipe lines, except lines for the gathering and transporting
of steam, and discharge or other water lines, which 1t comstrupta through oultivated
fields, "snd upon similay vequest, sgrees to fonca ail aump holas o other exosrations
to safeguard livestock on satd land, Upon sempletion or abandonment of any well
deiiled on the leased land, or upon the teyminatiop of this lesse, Lossep shall laval
and 11l 31 sump holan znd oxcavations and-shall remove all debrls and shell leavs
the tocation of such well it a clean and sanilary condition. Lesaes in fte cparations
on tha leseed land shall at all timss hava dus and proper regard for the rights and
convenience, and the bealth, welfsre and safety of Lessoy and of all tenants and
persons lawfully ocoupying the leased land. In any well drilled by Lesses hersundeyr
sufficlent casing shall be ast and cemented In such well 8o a8 to senl off lnown suxisce
waters oocurring above & dapth of ond hundrad feet from the surface to the extent.
that Lesses 18 reasonsbly able so to do unidor conditions encountarsd in susk well,
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14. In the avent Lesses defaulls under any of the provisious of this Leass
and Agresmoent and {ails to begin tn good faith {o remedy the same within sixty (60) days
after written gotics from Lessor o to do, specifying in said putice the nature of suoh
defzult, then at the option of Lessor this lease ghell forthwith cense and torminate and
all rights of Lessea in and to the leased Jand shall be at an end, except that {n the event
of such termination Lesses shall hove the right to remove from the leased land, ge
bereinafter provided, all surface facilttles ang improvements of whatsoever kind and’
chargcter placed upon the Imased land by Lesses. Lesses shall have the right at any
ttme prior ar after defanit hersunder, upon payment of the sum of Ten Dullars ($10, 00)
to Leasor, 10 quitelaim and surrcudsy to Lasaor all right, title and interest of Lossas
in and to the leased land, or any part thereof, and thersupon all rights and obligations
of the parties hareio one t6 the other shall cense sod terminats as to the lands op area
80 quitelasimed and surrenderad, save aud except ax to acerned monetary or payalty
obligations of Lessee thep paysble as to which Lessae shall remain liable ta Lessor;
and provided that in the event of & partinl quitclaim and surrendsy, any futiro rentsls
w1l be reduced proportionately to the number of a¢res I the ares go quitolaimed and
surrendered. :

15, Leasge shall have the right at sny time and from thme {o time 1o
remove from the lensed land any and all wachinery, equipment, structurss, installa-
tions and property of every kind snd charactey Flaced upoa srid leaxed land by ox
purauant to permission of Leeses, provided that such removsl shall be completed
withly a reasoneble timne aftey termination of this lenne {n the évent such removsl
shell cccur aftey termination of this lease. Iy the event that any dameges to Lessorts
broperty may be oncasioned by the removal of Lesece's property as above sat fopth
than Lesses agrees to compensats Lessoy for such damages, -

16. Leesor hereby warrants and sgrees to dafend Htle to the lsassd land
and agress that Lessee, at its option, msy pay and discharge any taxes, mortguges,
tyuat deeds or other Hens or encumbrancea existing, lovied or assessed on or against
the lassed land, as to which Lessor 15 In default, and In the svant Leuses axercisan
Buch option, Lessee shall be subrogated to the rights of any holder or holders thereot,
and sball have the vight to reimburse itself by applying to the dlacharge of any such
morigage, tax or othey len or encumbrance any roysliles or ventals nccyuing to
Leasor horeunday,

17. {2} The term “"power potential” as ussd ta this lease with raspoct
to any well or combination of wells producing steam, stesm power or thermal suargy
shell mean the number of kilowatts of electric powey capuble of hetng gensrated hy the
stesm, BteAm power or thermal ensrgy produced from sueh well or wells by moans
of the introduction thereof into or the application thersof to of utilization thersof in
connection with any powar generating faeility or squipment designed for use therwof
which Lossee desme destrshle to utitize with respect thereto.

(%) The term "sufficient powar potential® as used heroln shall be
desmed to mean that volume and character of steam, stpam power, or thermel
eneygy produced from a well or combination of walls drilled on the leased land, which,
in the judgment of Lessee, chall be guffictent for the commerelal sis theraof, vr
which, in Lessee's judgment, shall warrant the construction of fucllitien for fhe
commercial vae or sale thereof or for the ubilization thereof foy genersation of
electrie power for commersial sule, or which, In the Judgment of Lesses, warraste
the dritling of additional wells on the leased land for the produatlon of ap additiona]
quantity of stsam, stsam power or thermel energy therefvom,

(¢} The terma “steam", "steam power”, and “thermal energy"”
shall mesn naturel gecthermal steam, and shall alesn mean the natoral heat of the
earth and tha snergy present in, resulting from, oy released from or areatsd by,
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or which may be extracied from, the natural heat of the earth or the hest present bojow
the murface of the earth, iy whatsvar form auch beat or energy oocura and by whatever
wethod, mothode, or procvesses (now or hevenfter known) which may be utilfzed for

tha extraction or utilization of such hest or energy for slactric powsr generating
purposes.

{d The term "extractable minersla® shall mean any minerala
tn zolution in the well offlusnce, and minerals or gasses produced from or by means .
of any well or wells on the lessed lend or by means of condensing steam or procesuing
water produced from or the eifiusncs from any such weli or wells.

() The word "commercial® used in connection with the phrases
Yeommerocial value", “commaraisl queptitiea”, Scommeroial produotion®, "oommereial
Bals {or sales)” and "cormmercial use® shall be depmed to mean such quantities of sych
velue prodused, sold or used which, aftey degueting Lessaa's normal oparating costs
{or extraction costs in case of extractable wmigerals) will provide to Lasses & pat retury
over such costd sufffeient t0 ceuse Lassce to conilnue production thereof or to gleot to -
procead with further developmant or exploratory operstions on the leased land undsr
this louss,

18. Any motige or other communication heraunder from Lessar to Loszss . 1
shall be given in writing by delivering sawme persosslly to Loseee or by sending sama K
by registerad or certified matl, postage prepaid, addressed to Lossce at
Magma Power o., 63} So. Witmexr 8t., Loz Angelss, ¢alif, 90017

aad any sotioe or other communication heyeunder from Lessss to Lasnoy ahall be

glven in writing by deliverlsg same pexwonally o Lassor or by sending same by

registored or vortified mail, postsge prepsid, addresssd to Leagor at Je ¥W. Welghtmen,
v, 46,L.A. 41 ,Cal Any notice matled, as aforeaald,

shall be deemed given and vecalved 72 hours after the deposit thereof in the Unjted

Btatea mall within the State in which the lessed land {8 sltuatad, and if depostted to the

Usited States mail outside of such State, shall be dsemed given and roecetved 98 hours

eiter the deposit of same in the United States mall. The pRrtiss may upon written

nallce at any time and from tima to ties chenge their reapoctive addresses for the

puEposes hersof, *

18. Lesser may, st any thme or from time to time fop & tiling,
development, or opersting purposas, combins all oy goy part of the laaspd land tato
81 aperating upit with any Iands (whether held by Lensse or othera and whether op not
the surface of such lands may be used for development or operating purpopes), whether
ox oot adjacent or contiguous, situsted in the distyiet or natursl Mteam field (In whitch .
the lessed lang s situated) which Lessee deslros to develup or operate as g unit, R
provided that the total acreage 1o be embraced within wny such drilling, development,
oxr operating unit £hall not excesd the acrespe contained {n three sections of tand,
Buch & unit shul] becore (n existence upon Lessee's filing in the office of the Coutity
Recorder of the County in which the leased lend 15 situsted, & notice of such unitles—
tion, dsacribing sald unit, Lesses shal) alzo mafla copy of such notice to Lessor at
18 lagt known address. Any well (whothar or not Lessce's well) commenced, drilled,
drilling and/or produging 1h any part of such operating unit ahsil for nil purposes of
this lease be deemed a well cormenced, drtlled, drilling and/er produoing on e .
lensed land, and Lessse shall have the sames vights and obligations with respaot.to . g
4riiling and produsing epsrationa upon the lands from tima to tine includad within any :
Buch operating unit as Lesges would have if such lands oonatituted the leassd laad;
providad, bowever, that notwithatanding this or axy othey provielon or provisiods of
this leane to the contyary,
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{(2) production as to which royalty s payeble from any such
welt or wells drilled upon any sych operating unit, whatheyr
located upon ths lepsed land or other lands, shell be allocatad
to the leased land in the proportion that the acresge of the
leased land in such oparating unit bears to the twal acxange
of such opayatiog unlt, and such allocated portion thereof
8hall for all purposes of this leass be copsidered as having
besn produced from the leased land, and thg royslty payasble
under this lease with respect to the leszed Jand included in
such operating unit shall be payabls only upon that proportion
of such production so allocated thereto, and

(2) i any taxes of any kind ave lavisd or sspessed {other

than taxes on the land and on Lessor's improvements), ay
portion of whick is chargeable to Lesgor under parsgraph 10
bergof, then the share of such taxes to ba borne ‘by Lesaor

as provided io this leass, shall be in proportion to the shars
of the production from sueh operating unit allocated to the
lsased land, .

AB to each and any auch opsratiog unit, Lesses shell havs the right to
commingls, for the purpose of utilizing, selling or procogsing or ¢ausing to be
processed, the stonm or Bteam power and/or extractsble minerls prodused from
Auch operating unit with the steam or Ateam power and/or extractable mineraln
Produced from othey lands or units, ao long a8 the production from ke urit whioh
includea al} or portions of the leased land i moasured, metored or gauged an to
auch unit production; untt production 2o mesgured, matayed or gauged shinll thon bo
allorated to the leasad premiges in accordance with {1) sbove,

Allaseition, 25 sforesald, of production from any such operating uniy,
whether to the leased Jaad or o like manner to other lands theretn, shell continue
notwithstanding any terminaticn, elthep in whole or tn part {by sorronder, Jorfsituge
©r otherwise), of thig or any othar lense covering 1ands in avch operating unlt wntit
such time 23 the owner of such lands shall anter fnto & jesse or sgreoment to drill
for or produce or shall deill for oy produce or permit or cause ihe drilling for or
produsing of any natural stenm oy axtractable minerals from any part of such landa,
wharsupon all such landa formerly ineluded in such operating unit and ew to which
the lanse covering the same shall have termipated, shall be excluded ip determining
the production to be allocated to the regpective landa {n such operating untt, apd in
the event of the faflure of Lessop's, or any other ownar's, tille ap to any portion
of the land inoluded tn any such oparatiog unft, such portion of auch land shal}
lkewlss bs axcluded in allocating production fpem auch operating unit; provided,
however,; Lessee shall not bs hald to account for any production allocated to any
lands {0 be excluded as aforesaid; from any such operating unit unless and untt
Leazas hes actual knowledge of the sforesaid circumstances requiring such sxelu-
sion.

20. In tha ovent any part or portion or provisfon of this instrument
shall be found er declared to be nuil, votd or unenforcesble for any yeaton whatsow
ever by any Zoupt of compstent jurtedietion op sny governmenial agency hqvlng
authority thereover, then and in such svent only such patt, portion or provision
shall be affocted thereby, and such finding, ruling or decision shall pot in any way
effeot the reminder of this inatrument or any of the other terms or conditions hersol,
or &ny lasser righta or abligations embraced within any provision so deoinred to be
void or unenforcenble which such lespar righta or obligations are gof, or would not
ba 8o held to be, vold or unenforceshle, which satd remaiaing terms and conditions .
and such lusaer rights or obligations, as aforesald, of this Mstrument shall rematn
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binding, valtd and subsisting apd in full force snd effact between ths parties herato,

it being specifically understocd and agreed that the provigtons hereof, and tha lesser
rights or obligations erbraced within 8uch provigions, are seversble for the purposes
of tha provisions of this clausa.

21. Tbis Lense and Agreement and a1l of the terms, convanants and

conditions horeof shall extend to the benefit 6f and be binding upon the respective
suocedsors and nesigus of the parties harsto,

IN WITNESS WHEREOQF, the partles have caumed this instrument to be
duly executed ag of the date herstuabove first written,

BAILEY MINERALS CORPORASION, MAGMA POWER COMPANY, a corporation
& Navada cocporation

n Dot

— ESCTELATY
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STATEOF__C ALIFoRNIA )

) B8,
COUNTY OF___108 ANGRIFg 3
On thig 128 duyof August , 1985

before me, the underaigned, a Notary Publie in and for the County of Los Angeles,
State of _alifornin » personally appeared  J.W, WRIGHTMAN )
knows t0 me to be the person__whosa name AWsubsoribed by the withiy tnstroment,
ang ackaowledged to me that he oxacuted the sema,

WITNESE my band and official aexl,

W PHILLIP CHRONI
K _%2\; ngmzl\; r};‘)m%'é?w?m?m Notdary Publio tn afd for the County )
M2/ ,_S‘,‘,‘CNG'}{“ coCSN')’v of Los Angels , Btate'of
> = Californin .
Wy Commission Expiros Augunt &, 1567
My commnission axpices:
8TATE OF ALIFORNIA )
. : ) B8,
COUNTY OF 108 ANGELES )
On this 126h e Augume , 1865
before me, ths undersigned, a Notary PubHe fn add foy the ¢ of Los elan

f California persunally. appes X328 13;6
the/President, and JOSEPH W. AIDLIR, known to ma to bs the Beerstary of MAGMA

POWER COMPANY, the corporation that
‘o be the persons who sxecuted the within

executed tha within inatrument, known 'to me
instrument, on behalf of the corporation

beraln namad, and acknowladged to me that such corporation executed the within

instrument pursuant 45 its by-laws or a resolution of its board of directors,

WITNESS wy hand and official apsl,

PHILLIP CHRONIS

Notary Public in andffor the County

NOTARY PLTLIC - CALIFORNIA .
! Log 8l tate
27 S o T T
By Dommiseion Expirss Atwu;: L1567

My commiasion sxpires:
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STATE OF CALIYCMXIA E
COUETYY OF,

this Say 1353,

“ s
um-qumum.-n:mmﬁmmm
Mu Bppoxed mi.m.munu:
thgwnmhmM'mt?hﬂﬁu
and sakuowledgod to me thel he execnisd R .

WETMESS my hand sed officisi sexl.

WITHESS my hand snd official seal.

B PHILLIP crONS /
] m‘#&mtééﬁ(ngnu )
(ST ROUNTY

s J32 nae 597
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The following provisicns ares mubstituted in liew
of the paragraph 5 striokes in the madin body of the forsgoing
lease and pavagraph 5 whish Follows Ls and aball be dewssd to
be paragraph 5 of said lsages '

5. Lasens shall pay to Isssor as royvalbty Ten Peroant

{10%) of thu gross procesds reosived by Lassss Troo the sale of
stmanm, OF st@gXn power, as such, produced, saved and sold Lasuae
from the leased land at and as of tho point of origin on Insned
Japd. Royalty on atenn shall bs compited on the basis of the
nmbey of kllowagt hours of elaptriz powor genarated by thw usa of
such steoam, or zhall be copputed on whatevar basias vhich shall mo
nearly saflect the royalty poruion of tbe gross prooeeds xaoq_tmf;y
Laspes from the sale of stean and mtmam x, ns such, produced
from chm Iqused land st and an of the point of origin on the lyased
Jend, With zespect to wxtractable minerals, Fassoe shall pay ‘b
Lesacs as royalty en Percant (A0%) of the net protveds recsiveg
by Lessos Zrom the sale of affluence [containing minorals and/or
minerals in mplution) produced and sold from any wall or wils on
the ladsed land, or in the svent Lossaa doas not sall such efflvante )
but procossos the effluencs and extracts ninerals thoxefron, Lassse .
shall pay to Leasor as royalty Ten Porcant {16%) of the procesds zaceiwd.
by Iasome from the nuls of mipbgrrla and/or minsrals in solutics ooty ;
tainad in and estyncted fpcm the affluance produced and eold from
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REGIONAL WATER QUALITY CONTROL BOARD,
CENTRAL VALLEY REGION

Amendment
To
The Water Quality Control Plan for the
Sacramento River and San Joaquin River
Basins

To
Determine Certain Beneficial Uses Are Not
“Applicable in and Establish Water Quality
Objectives for Sulphur Creek

Final Staff Report

March 2007

CALIFORNIA ENVIRONMENTAL PROTECTION AGENGY




EXECUTIVE SUMMARY

This staff report proposes an amendment to the Water Quality Control Plan for the
Sacramento and San Joaquin River Basins (Basin Plan) to make a determination that certain
beneficial uses are not applicable and establish site-specific water quality objectives for
mercury in Sulphur Creek (Colusa County, CA), a tributary to Bear Creek in the Cache Creek
watershed. Natural sources of mercury and salts make Sulphur Creek unsuitable for drinking
and for habitat for aquatic life that is consumable by humans. The proposed amendment
would recognize that the beneficial uses of municipal and domestic supply (MUN) and the
human consumption of aquatic organisms do not exist and are not attainable in Sulphur
Creek. The Basin Plan currently does not specifically designate beneficial uses for Sulphur
Creek. _

Sulphur Creek does not support the MUN beneficial use or the human consumption of aquatic
organisms. Naturally occurring concentrations of total suspended solids, mercury, and
electrical conductivity exceed drinking water criteria and make Sulphur Creek unsuitable
habitat for fish and consumable aquatic invertebrates. Total suspended solids and electrical
conductivity also exceed the criteria in Resolution 88-63 for excepting the MUN beneficial use
designation for surface and ground waters. These uses are not existing and cannot feasibly
be attained in the future.

Because these uses do not exist and are not attainable, none of the promulgated water quality
criteria for mercury apply, so staff proposes a site-specific water quality objective for mercury
in Sulphur Creek based on natural background conditions. The site-specific objective will
protect the beneficial uses of Sulphur Creek that existed prior to anthropogenic disturbance in
the watershed. The implementation actions required to meet the proposed objective are
described in the Sulphur Creek mercury total maximum daily load (TMDL) and the Cache
Creek Watershed Basin Plan amendment adopted by the Central Valley Water Board in
October 2005. This amendment, along with the Sulphur Creek mercury TMDL, fulfilis the US
EPA requirements for a TMDL.

Final Staff Report : March 2007
Sulphur Creek
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Hydrogeologic

Hydrogeologic
Conceptual Models
Aguifer Tests

Flow Simulations
Seepage Modeling
Fate and Transport
Modeling

Mass Flux Calculation
LNAPL Modeling

Remediation

Pumping Program
Development and
Evaluation
Bio-Remediation
Natural Aftenuation
Soail Vapor Extraction
Dual-phase Extraction

Principal Hydrogeologist

Summary

Mr. Zdon is a Principal Hydrogeologist for the Source Group, Inc., a full-service environmental consulting firm. He
is also Operations Manager for the firm's Pleasant Hilt office. He received a Bachelor of Science (B.Sc.) degree in
geology from Northemn Arizona University in 1984. He is a California Professional Geologist, Certified Engineering
Geologist, Certified Hydrogeologist, and Registered Environmental Assessor 1. He is also a Registered Geologist
in Arizona. He has more than 20 years of experience in a variety of regional and site-specific hydrogeology,
engineering geology, and mining-related projects throughout the southwestern United States, New Zealand and
Peru. His specialties in numerical groundwater modeling include flow and groundwater / surface water
interactions, contaminant {ransport, and dual-phase flow. His work experience has included hydrogeologic and/or
expert evaluation of groundwater contaminant problems at facilities that include pipelines, petroleum bulk facilities,
manufacturing facilities, along with general fuel, airport and ski area facilities.  As an expert hydrogeologist, he
has evaluated and modeled complex hydrogeologic conditions. He has been retained as an expert for a total of
four litigation cases. As aresult of these expert cases, he has provided one declaration, been deposed twice, and
testified in court on one occasion. These cases have involved a 70+ year old leaking oil pipeline, a 7,000 gallon
fuel release in fractured volcanic rock above a town water supply system, a water rights issue concerning a spring
system, and a mining-related issue. He is recognized as an expert in the area of numerical groundwater modeling
and has been an instructor at California State University, Los Angeles in Groundwater Models and Management.
He has also received Certificates of Commendation and Appreciation from the California Board for Geologists and
Geophysicists for volunteering as a subject matter expert for the Board.

Project Experience

» Served as expert witness and Manager of environmental activities associated with a 7,000-gallon gasoline
release that occurred during 1999 in faulted, volcanic terrain in the Eastern Sierra Nevada. Work conducted
at the site has included characterization of bedrock units including the use of rotary driling and oriented-core
drilling, surface and down-hole geophysical surveys, and extensive vapor and groundwater sampling.
Ongoing remediation has included vapor extraction within the vadose zone, and a multistage groundwater
treatment process.  Mr. Zdon had previously conducted environmental activities including site
characterization and remediation (excavation of petroleum hydrocarbon-impacted soils) leading to site
closure prior to the 1999 release. He also served as designated expert and providing testimony (deposition)
concerning pre-existing site conditions and fate and transport modeling.

» Served as expert witness for property-owner concerning hydrogeologic conditions associated with leaking oil
pipeline impacting private property, San Luis Obispo, California. Work involved reviewing existing data
conceming site soils, fate and transport modeling, aquifer testing, etc., conducting limited field investigation to
confirm conditions, and testimony (both deposition and in court).

» Served as an expert witness with regard to a water rights dispute concerning a spring used as a domestic
water supply in the Mono Basin, Mono County, California.

» Hydrogeologic characterization of Arco Pipeline Company Terminals 2 and 3, Port of Long Beach, California.
Program included soil sampling, well construction, destruction of previously existing wells, groundwater
sampling, hydrocarbon bail-down testing, and aquifer testing. Also developed dual-phase flow mode! {for
groundwater and petroleum hydrocarbons using MARS) to evaluate remedial alternatives at both terminals.
This complex modeling effort accounted for tidal fluctuations, and their effects on groundwater levels and
transport of light non-aqueous phase liquids.

» Served as consultant to Mono County conducting groundwater availability assessments for several Mono
County communities. Work included conducting field reconnaissance activities, developing groundwater
recharge estimates, evaluating local groundwater budgets, identifying potential future impacts due to regional
growth, water quality issues, etc. He has also provided hydrogeclogic support te the County of Mono with
respect to reviewing and evaluating groundwater modeling conducted to evaluate potential impacts caused
by expansion of a geothermal plant in Mono County.

e Hydrogeologic consultant for the Owens Valley Indian Water Commission through the development of
hydrogeologic data gathering, development of conceptual models for the Lone Pine Reservation, Big Pine
Reservation and Bishop Reservation areas of the Owens Valley, and development of numerical groundwater
models for each of these areas. The models developed provide these Paiute/Shoshone tribes with tools to
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Project Experience (cont.)
evaluate the impacts on local reservations of water resource activities conducted by outside agencies.

«  Groundwater flow and solute transport modeling (MODFLOW and MT3D) to evaluate potential effects of
solvent, petroleum hydrocarbons, insecticide andfor herbicide spillage in planned artificial recharge facility
along the Santa Clara River in Ventura County, California.

+ Finite element modeling (SEEP-2D) of groundwater seepage with respect to evaporation ponds for a
proposed winery, San Luis Obispo County, Califomia. Results were used to evaluate pond-sizing, potential
effects of seepage with respect to the stability of nearby slopes, and to evaluate the volume of effluent that
would reach the water table at that location.

s Finite element modeling (SEEP/W) of groundwater seepage with respect to mitigation and sludge
reclamation for closure of the Manukau Wastewater Treatment Plant, New Zealand. Groundwater modeling
was used to evaluate groundwater and surface water interactions and the associated volume and locations of
potential seepage into the plant’s evaporation ponds before and after reclamation.

. Provided technical oversight for finite element groundwater seepage modeling (SEEP/W) and hydrogeologic
evaluation of tailings mitigation, Coeur Gold Golden Cross Mine Tailings Impoundment, New Zealand.
Modeling was conducted to evaluate practicability of tailings dam dewatering schemes.

o Consultant to Mammoth Mountain Ski Area in a joint project with the Mammoth Community Water District
regarding water resources issues associated with a proposed land transfer with the Inyo National Forest.
Work involved developing conceptual model and associated preliminary numerical groundwater flow model of
an eastern Sierra watershed, conducting field investigations to evaluate hydrogeologic parameters identified
to be sensitive in the numerical model, and finalizing the numerical groundwater flow model through updating
parameters and boundary conditions based on data obtained from the field investigations and performing a
transient calibration. The final numerical model was used to evaluate potential groundwater impacts of the
proposed project.

« Hydrogeologic consultant to the Tri-Valley Groundwater Management District (Chalfant, Hammil, and Benton
Valleys}, Mono County, California with respect to analyzing the potential impacts of a proposed groundwater
export project by the USFilter Corporation. Work included field surveys/reconnaissance of existing
groundwater conditions in the Tri-Valley area.

¢ Technical consultant to the Inyo County Water Department regarding a proposed groundwatér export project
by the Western Water Company in the Olancha area of Inyo County. Services primarily included providing
technical oversight of aquifer testing activities conducted by Western Water's consultants.

e Groundwater modeling (MODFLOW) for the Harper Dry Lake Vailey, San Bernardino County, California.
Modeling was conducted for this Mojave Desert basin to evaluate the feasibility of developing a well field to
support the construction of a proposed solar power facility.

" e Groundwater flow modeling (MODFLOW), water-budget analysis, and water right vs. use analysis for the
Lower Virgin River Valley, Spring Valley, and Cave Valley, Nevada. Investigations included development of
recharge estimates for these valleys. Groundwater modeling associated with the Lower Virgin River Valley
highlighted interactions between lowered groundwater levels along the Virgin River and associated
decreases in river flow,

* Developed the methodology for the "Bishop Cone Audit,” a surface water flow and usage auditing procedure
being used by the County of Inyo and the Los Angeles Department of Water and Power as part of their long-
term water management agreement. The audit determines surface water usage on lands owned by the City
of Los Angeles, and derived from an extensive series of natural streams, canals and ditches within the
Bishop, California area.

» Developed finite difference groundwater flow model (MODFLOW) to evaluate potential groundwater
management activities including artificial groundwater recharge projects, future groundwater production well
placement, and development of source water protection capture zones for the Murrieta County Water District,
Murrieta, Califomia.

o Developed finite-difference groundwater flow model (MODFLOW) to evaluate impacts of proposed
groundwater pumping by the Owens Lake Soda Ash Company on nearby springs along Owens Lake, Inyo
County, California.
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Education
B.S., Geology, Northern Arizona University, 1984.
Registrations/Certifications

State of California, Professional Geologist (No. 6006)

State of California, Certified Engineering Geologist (No. 1974)

State of California, Certified Hydrogeologist (No. 348)

State of California, Registered Environmental Assessor | (No. 07774)

State of Arizona, Registered Geologist (No. 33683)

American Institute of Professional Geologists, Certified Professional Geologist (No. 8773)

Professional Memberships

Southern Nevada Section Vice President (1998-1999), American Institute of Professional Geologists
Member of NGWA Monitoring Well Task Force {2001-2002), National Groundwater Association
Member, Groundwater Resources Association of California

Member, Nevada Water Resources Association

Awards

Received Certificate of Appreciation for services as subject matter expert provided to the Board.

California State Board of Registration for Geologists and Geophysicists, 2001. Received certificate of
Commendation for services as subject matter expert provided to the Board.

California State Board of Registration for Geologists and Geophysicists, 2000. Received two cerfificates of
Commendation for services as subject matter expert provided to the Board.
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